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August 28, 2012 

The President

The White House 

Washington, DC 20500

Re: National Council on Disability Report on Subminimum Wage and Supported 

Employment
Dear Mr. President:

The purpose of this letter is to provide comments on behalf of ACCSES members and the people with the most significant disabilities we serve and employ regarding the National Council on Disability’s (NCD) Report on Subminimum Wage and Supported Employment (August 23, 2012). 

We were pleased that NCD took the time to visit with stakeholders (particularly individuals with disabilities, family members, and the disability service providers) in seven states (New York, Ohio, Vermont, South Dakota, Louisiana, Oregon, and Washington) regarding strategies for maximizing employment opportunities, wages and community living options for individuals with the most significant disabilities. 

We support several statements of policy included in the introduction regarding the need to apply the vision of the Americans with Disabilities Act (ADA) and the need to eliminate discrimination. We also support many of the recommendations included in the report as part of a “comprehensive system of supports” [page 6]that reflect a consensus position, including support for expanded and improved integrated benefits planning and assistance [pages 9-10]; peer support for families and individuals with disabilities [pages 10-11]; opportunities to explore and discover (notification of services) competitive, integrated employment [page 11]; and modernization of state infrastructures to facilitate the expansion of supported employment such as including incentives to encourage competitive, integrated employment outcomes. [page 14]
However, we strongly disagree with assertions regarding the alleged “propagation of injustices” under the current system, which relies on section 14(c) of the Fair Labor Standards Act (Section 14(c)). [page 24] We also adamantly oppose the recommendations included in the report for phasing out Section 14(c) and recommendations regarding the Individuals with Disabilities Education Act (IDEA), and statements regarding enforcement of ADA and Olmstead v. L.C. These recommendations and statements are not supported by the findings included in the report; in fact, these recommendations and statements are contrary to the report’s findings. In addition, by eliminating and restricting appropriate and justified options and opportunities to work, these recommendations and statements violate the tenets of self-determination, informed choice, and person-centered planning--concepts that are fundamental to disability employment policy. And most importantly, as a direct result of these recommendations, hundreds of thousands of people with disabilities will most likely become unemployed or lose the opportunity to become employed in the future.  

Below is a more detailed recitation of our comments. 
STATEMENTS OF POLICY

We agree that the guiding principle for preparing this report should be the vision of the ADA to assure equality and opportunity for all and eliminate any policies of discrimination on the basis of disability. [page 5] We unequivocally support the ADA and its tenets. In the employment context, if an individual with a disability is qualified, i.e., if the individual can perform the essential functions of a job, with or without reasonable accommodation, he or she should be paid the same wage paid to an individual without a disability. Discrimination against similarly qualified individuals cannot be tolerated. 
We disagree with NCD’s assertion, however, that discrimination includes paying less than the minimum wage. [page 6] An individual with a disability who is not capable of meeting productivity standards (with or without reasonable accommodations) is not considered “qualified” under the ADA and therefore is not entitled to the employment protections against discrimination under the ADA. In order to prevent the curtailment of employment for such individuals (i.e., individuals who are unable to meet qualification standards), Section 14(c) of FLSA provides for the payment of a commensurate wage. Thus, payment of a commensurate wage in accordance with FLSA is not discrimination. 

· It should be noted that the Senate and House Committee Reports accompanying the ADA explain that the ADA is intended to prohibit exclusion and segregation and the denial of equal opportunities enjoyed by others. The Report then states that the “Committee wishes to emphasize that these provisions should not be construed to jeopardize in any way the continued viability of sheltered workshops.” [see for example Senate Report No. 101-116 at pages 60-61]
· It should also be noted that the ADA statute, the EEOC regulations [29 CFR 1630.2] and the section-by-section analysis accompanying the final regulation explicitly recognize that only qualified persons are protected; i.e., persons with disabilities who, with or without reasonable accommodations can perform the essential functions of the job. EEOC defines these terms including right to establish productivity standards. “It is important to note that the inquiry into essential functions is not intended to second guess an employer’s business judgment with regard to production standards, whether qualitative or quantitative, nor require employers to lower such standards.” [56 FR at page 19 (July 26, 1991)]

In sum, ACCSES and its members abhor exploitation of any individual with a disability regarding wages paid. That is why we support efforts under the ADA and FLSA to ensure that every individual with a disability is provided meaningful opportunity to achieve the highest possible wage in the most integrated setting appropriate. That is why we also support subjecting employers to sanctions for failure to provide appropriate wages under FLSA and ADA. 

RECOMMENDATIONS FOR EXPANDING AND IMPROVING EMPLOYMENT OPPORTUNITIES FOR INDIVIDUALS WITH THE MOST SIGNIFICANT DISABILITIES 

We support efforts to expand and improve informed choice (including exploration and discovery of employment outcomes), employment-related services (including supported employment and customized employment) and work opportunities in competitive, integrated employment for individuals with the most significant disabilities. We believe that the following recommendations included in the report reflect a consensus position reflected in the findings section of the report, including support for expanded and improved:
· Integrated benefits planning and assistance [pages 9-10]; 

· Peer support for families and individuals with disabilities [pages 10-11];

· Opportunities to explore and discover (notification of services) competitive, integrated employment [page 11]; and 

· Modernization of state infrastructures to facilitate the expansion of supported employment such as including incentives to encourage competitive, integrated employment outcomes [see page 14].

RECOMMENDATIONS REGARDING SECTION 14(c)

Despite statements by NCD that “it became clear that the Committee needed to hear from stakeholders to determine how best to approach” [page 5] Section 14(c) and “the Committee sought out views and experiences from workers with disabilities, family members, workshop operators, policymakers, and supported employment programs to learn how best to address many issues surrounding the 14(c) program” [page 6], NCD’s recommendations calling for the phase out of section 14(c) ignore specific findings set out in the report. For example:

· In New York, New York, the report notes that individuals were enthusiastic to participate in day habilitation programs and all of the individuals with disabilities we spoke with talked about the social benefits of coming to the day program and the workshop. Several mentioned returning to the day program and subminimum wage positions after successful placement in integrated employment settings with competitive wages. There was clearly a strong social attachment to the program and the people (staff and clients) involved with the program. Concerns were expressed that if 14(c) were eliminated or reduced, it would be very difficult to continue to provide employment services to many of the individuals the program serves. [pages 28-31] 

· In Salem, Oregon, the type of work performed in the sheltered workshop was more complex, challenging, and meaningful than the type of work seen in some other workshops. These workshops looked much like any manufacturing or mill worksite one would visit that primarily employed people without disabilities. The providers interviewed provided supports for a variety of work environments and wage scales. All talked about a desire to help individuals maximize their wages but argued that without 14(c) they could not sustain their business model. As a result, they were concerned that the elimination of 14(c) would lead to fewer people being employed and diminish their ability to serve Oregonians with disabilities. [pages 32-36]
· In Pierre, South Dakota, providers reiterated the significant role of the federal government through the AbilityOne programs. One estimated that without the 14(c) certificate about 30% of the people currently working would not be able to maintain their jobs. One comment made was that finding easier ways to obtain the certificates would be a help to the people they work with. Several parents and policymakers commented on the need to have a holistic approach to employment which they considered as having all options available to them including sub-minimum wage and sheltered workshops. [pages 41-43]
· In Columbus, Ohio, older parents were quite protective of the benefits of sheltered workshops and were not concerned about the issue of wages. One couple volunteered the information that they have willed their home to the local county program as a “thank you” for the services provided to their child. Younger parents did not want their children directed to segregated environments and had expectations of wages at minimum wage levels or higher. None of these younger parents expressed a strong desire to close sheltered workshops; however the younger parents definitely did not want their children working in a segregated environment. Individuals working in sheltered workshops were quite content with their relationships with co-workers and staff in the sheltered workshops. They did not feel that they would be accepted in integrated environments and related personal stories about people returning back to the workshop because of dissatisfaction with relationships within integrated work environments. [pages 47-50]
ACCSES recognizes that work is a valued activity both for the individual and society. We believe that work helps people achieve independence and economic self-sufficiency and gives people purpose, dignity, self-esteem, and a sense of accomplishment and pride. We abhor worker exploitation--we must draw a bright line in prohibiting and preventing employers from taking advantage of persons with significant disabilities. 
We recognize that some individuals with significant disabilities may not be able to meet standards and perform the essential functions of a job (with or without reasonable accommodations) that entitle them to be paid the federal minimum wage or prevailing wage. In order to enable such individuals to work and receive the benefits of working, Congress enacted Section 14(c) “to prevent the curtailment of opportunities for employment” of persons with significant disabilities by allowing the payment of special minimum wages commensurate with their level of productivity. 
Without Section 14(c), these individuals would have limited opportunities to work, which might have the effect of forcing them to stay at home, enter day habilitation centers (if a space were available) or live in an institution. In short, eliminating or phasing out the special minimum wage would likely result in hundreds of thousands of individuals with significant disabilities receiving no pay whatsoever instead of a special minimum wage and denying them the tangible as well as the intangible benefits of work. In addition, such a policy would likely result in “creaming” or “cherry-picking” (i.e., excluding those with the most significant disabilities in favor of those with more moderate disabilities). 

RECOMMENDATIONS REGARDING IDEA

The NCD recommendation that the Department of Education should “prohibit any Individualized Education Plan (IEP) to identify placement in a subminimum wage program as a permissible goal” [page 17; see also pages 18-21] is not supported by the findings section of the report. Furthermore, the recommendation is directly contrary to the IDEA statute as reflected in recent policy guidance provided by the Department of Education’s Office of Special Education Programs:

“Under the IDEA, a segregated employment program may be an appropriate work placement for a particular student if determined appropriate by that student’s IEP Team based on the LRE requirements and the specific individualized needs of that student. That is, the IDEA does not prohibit segregated employment, but the LRE provisions would apply equally to the employment portion of the students program and placement.”

ACCSES believes that the priority or presumed placement for a student with a disability should be competitive integrated employment.  ACCSES also believes that other placements must be made available to the individual to the extent that such placements are consistent with the LRE requirement and an individual’s strengths, needs, priorities, abilities, and capabilities as determined by the individual, his family (where appropriate), and other members of the IEP team. Other placements include the payment of wages consistent with federal law (Section 14(c)) in center-based programs. 

RECOMMENDATIONS REGARDING ENFORCEMENT

The recommendation that the Department of Justice exercise its monitoring and enforcement authority to assure that “all people with disabilities are transferred to an integrated employment setting and that such persons receive a competitive wage” [page 21] is not supported by the findings in the report and is inconsistent with the ADA, Olmstead, and DOJ statements of policy. 

Under the Americans with Disabilities Act (ADA) and the Supreme Court decision in Olmstead v. L.C., 527 U.S. 581 (1999), states must adopt nondiscriminatory criteria and methods of administration regarding the provision of employment-related services and supports, including supported employment and prevocational services provided in center-based programs. The ADA regulations require that services be provided in the “most integrated setting appropriate to the needs of qualified individuals with disabilities.”  The actual conclusion and holding in the Olmstead decision highlight the importance of making individualized determinations based on the strengths and needs of the individual (person-centered planning) and ensuring the availability of a range of options to meet these needs; i.e., the most integrated setting appropriate mandate must reflect the strengths and needs of the individual. According to the Supreme Court:

“Unjustified isolation, we hold, is properly regarded as discrimination based on disability. But, we recognize, as well, the State’s need to maintain a range of facilities for the care and treatment of persons with diverse mental disabilities, and the State’s obligation to administer services with an even hand.”

“Specifically, we confront the question whether the proscription of discrimination may require placement of persons with mental disabilities in community settings rather than in institutions.  The answer, we hold, is a qualified yes. Such action is in order when the State’s treatment professionals have determined that community placement is appropriate, the transfer from institutional care to a less restrictive setting is not opposed by the affected individual, and the placement can be reasonably accommodated taking into account the resources available to the State and the needs of others with mental disabilities.”

In sum, the ADA and Olmstead require that a state provide a range of options to address the particular needs of the diverse population of individuals with disabilities—one-size does not fit all.  ADA prohibits unnecessary, inappropriate, unjustified segregation and overreliance on placements in such settings. ADA also requires individual informed choice, options and opportunities.  For example, in the employment context, the presumed, priority, and preferred outcome for an individual is competitive integrated employment; and in the independent living context, the presumed, priority, and preferred outcome is one’s own home. Other outcomes, however, must also be recognized and a range of informed choices, and a range of community-based options and opportunities made available based on the strengths and needs of the individual and the determination by the state’s treatment professionals. For example, DOJ, in its Letter of Findings to the State of Oregon, explained that sheltered workshops may be permissible placements for some individuals who choose them. 
CONCLUSION
Consistent with the statements made by the President in a recent roundtable with youth with disabilities, ACCSES and its members will continue to support initiatives that expand and improve employment opportunities and options for people with the most significant disabilities, consistent with ADA and Olmstead. The guiding principles of disability policy as articulated in the ADA, Olmstead, and IDEA are:

· Informed choice, 

· Self-determination,

· Person-centered planning (based on the individual’s strengths, priorities, needs, abilities and capabilities),

· Expanding opportunities and options, and 

· Provision of services in the most integrated setting appropriate to meet the needs of the individual. 
At the same time, ACCSES will oppose any and all efforts to restrict or deny employment opportunities for such individuals in contravention to the core principles of disability policy enunciated above. We believe that NCD’s recommendations regarding Section 14(c) are not only inconsistent with numerous findings included in their own report, but are also inconsistent with the core principles of disability policy. NCD’s recommendations regarding Section 14(c) place in jeopardy opportunities for hundreds of thousands of individuals with the most significant disabilities to work. These recommendations must be rejected. 

Sincerely,
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Terry R. Farmer

Chief Executive Officer
ACCSES

1501 M Street, NW – 7th Floor

Washington, DC 20005

TRFarmer@accses.org
Direct: 202-349-4258

CC:
Valerie Jarrett; Senior Advisor to President Obama

Cecilia Muñoz; Director, Domestic Policy Council

Kareem Dale; Special Assistant to the President for Disability Policy
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